
Minutes of the Regular meeting of the

Board of Adjustment

Tuesday, January 25, 2011
1:00 p.m.

Chairman Webber called the meeting to order at 1:00 p.m. 
ROLL CALL

Present:
Stephen Webber, Chairman
John Kilby

Werner Maringer

Nancy McNary

Vicki Smith, Seated Alternate



Wayne Hyatt, Council Liaison

Also Present:
Mike Egan, Community Development Attorney

Sheila Spicer, Zoning Administrator, Recording Secretary
Absent:
Bob Cameron
Robert Gibbons, Alternate



Betty Johnson, Alternate

APPROVAL OF THE AGENDA

Mr. Maringer made a motion to approve the agenda as presented. Ms. Smith seconded the motion and all were in favor.

APPROVAL OF THE MINUTES

Chairman Webber asked that the minutes of the November 23, 2010 meeting be amended to change Vice-chairman Maringer’s name in the attest section to his.
Mr. Maringer made a motion seconded by Mr. Kilby to approve the minutes of the November 23, 2010 meeting as amended. The motion passed unanimously.
NEW BUSINESS

(A) Election of Officers
Mr. Kilby nominated Chairman Webber to continue serving as chairman and Mr. Maringer to continue serving as vice-chairman. Ms. McNary nominated Mr. Maringer for chairman and Mr. Webber for vice-chairman. 
Mr. Kilby, Mr. Maringer, Chairman Webber, and Ms. Smith voted for Chairman Webber to remain chairman of the Board; Ms. McNary voted against.

The Board voted unanimously to reelect Mr. Maringer as vice-chairman. 

HEARINGS

(A)
ZV-2011001, a request by Robert Sellie for a variance from section 92.040 of the Zoning Regulations for the minimum lot size of 10,000 square feet to a lot size of 6,741 square feet for a variance of 3,259 square feet. The property (Tax PIN 219461 & 219462) is located at Memorial Highway, Lake Lure, NC 28746.
Ms. Spicer and Mr. Sellie were sworn in. Mr. Sellie did not challenge any of the Board members seated. Mr. Maringer reported that he spoke to Ms. Spicer and Mr. Egan prior to the meeting about recusing himself due to the fact that he owns property 5 parcels away from these lots and there are ongoing problems with the existing sewer line in this area. However, he stated he feels he can render an impartial decision on the requested variance and would not recuse himself since there are no other alternates present if there are no objections. Mr. Sellie responded that the sewer problems have no bearing on the variance requested and he had no objection to Mr. Maringer remaining seated. There were no other ex parte communications to report.  
Ms. Spicer gave a brief overview of the case. She stated that Mr. Sellie has a contract to purchase the property contingent upon being able to obtain a building permit to construct a single family dwelling. The lots in question do not meet the minimum lot size requirements of the Zoning Regulations even when combined. The minimum lot size for the R-4 zoning district is 10,000 square feet, and the two lots combined are only 6,741 square feet. Ms. Spicer pointed out that the Attorney’s Certificate of Title included in the Board’s packet indicate that these lots are nonconforming lots of record as defined by Section 92.101 (B) of the Zoning Regulations. She directed the Board’s attention to the proposed site plan included with the variance application and pointed out that all other dimensional requirements have been met. She stated the portion of the proposed structure that encroaches into the 25 feet trout buffer is actually cantilevered over the buffer. Ms. Spicer read the following email from Environmental Management Officer Clint Calhoun dated Monday, January 24, 2011:

 “I will be unable to attend the BOA meeting on Tuesday, January 25. Therefore, I wanted to make the Board aware that there are no issues with regards to disturbance in the trout buffer. Based on the plans that I reviewed and a site visit with Mr. Sellie, the trees that need to come out are dead or diseased and they do not put the applicant in danger of exceeding the 10% rule. Only a small portion of the structure will actually encroach into the buffer and this shall be cantilevered so that no land disturbance will be necessary in the trout buffer. Standard sediment control measures must be established so that any sediment generated from construction should be trapped before it enters the trout buffer. Any greater encroachment beyond what was discussed or is shown on the plans that exceeds 10% of the buffer will require a trout waiver from the NC Division of Land Resources. I will be on the road from about 12 until 4 but I will be reachable by cell phone if needed.”
There was a brief discussion about the front yard setback exception and its application to this property. Ms. Spicer pointed out that the survey included with the application indicates the average street front yard setback of the two neighboring structures is 43.55 feet and the average of the lake front yard setback is 18.7 feet. She stated the site plan indicates that Mr. Sellie’s proposed dwelling is 43.8 feet from the centerline of the street and 17.3 feet from the shoreline at the closest points.  There was also a brief discussion on the combining of the lots. Ms. Spicer mentioned that a letter from Mr. Sellie included with the application and in the Board’s packet states it is his intention to combine the two parcels into one consolidated lot. 
Mr. Sellie addressed the Board and stated it will be a benefit to the neighborhood to combine the two lots and pointed out that the two parcels combined will be one of the largest lots in the cove. Mr. Webber asked if the variance requested will be the only variance needed. Mr. Sellie responded that it is. Ms. Spicer briefly discussed the fact that Mr. Sellie will need to submit septic or sewer verification prior to being issued a certificate of zoning compliance. Mr. Webber asked Mr. Sellie if he felt there would be any problems if conditions were applied to the variance that the lots be combined and that septic or sewer provisions must be secured. Mr. Sellie indicated he had no objections to those conditions.

There was no other testimony, so the public hearing was closed.
Ms. McNary moved with regard to case number ZV-2011001 for a variance from Section 92.040 of the Zoning Regulations that the Board find (a) owing to special conditions, a literal enforcement of the provisions of the regulations will result in practical difficulty or unnecessary hardship, (b) in the granting of the variance the spirit of the Zoning Regulations shall be observed, the public safety and welfare secured, and substantial justice done, and (c) the conditions specified in §92.085(C)(1) exist.  Accordingly, she further moved the Board to grant the requested variance in accordance with and only to the extent represented in the application and with the conditions that the lots are combined and septic or sewer provisions must be secured. Mr. Maringer seconded the motion. Ms. McNary stated the combination of the lots will be a benefit to the community. The motion passed unanimously.
(B)
ZV-2011002, a request by Eric Kunath, agent for Lillie Niceley, for a variance from Section 92.040 of the Zoning Regulations for the minimum front street yard setback of 40 feet to 35 feet for a variance of 5 feet and a variance from the minimum side yard setback of 12 feet to 6 feet for a variance of 6 feet. The property (Tax PIN 229821) is located at 311 North Shore Drive, Lake Lure, NC 28746.
Ms. Spicer and Mr. Kunath were sworn in. Ms. Spicer explained that an updated survey supplied by Mr. Kunath indicates the front yard exception applies to the property in question and the front yard variance is therefore no longer needed. Mr. Kunath distributed a copy of the updated survey to the Board members and asked that the application be amended to remove the front yard setback variance request. Chairman Webber pointed out that the side yard variance request as stated on the application does not equal the 12 feet required. He stated the application should also be amended to correct this discrepancy. 

Mr. Maringer made a motion to amend the variance application as discussed. Ms. McNary seconded the motion and all were in favor.

Ms. Spicer gave a brief description of the request. She stated that Mr. Kunath has indicated the addition of a small deck extension and addition of a roof over the existing deck on the west side of the structure is needed to remedy ongoing water problems on the property; however, the proposed additions encroach into the side yard setback.
Mr. Maringer asked Mr. Kunath if he felt the small roof over the porch will correct the water runoff problems. Mr. Kunath explained he would prefer to build a roof all the way to the property line but felt it would be difficult to get approval for that. He stated there have been water runoff issues with this property for years. He referenced the site plan and construction drawings included with the application and in the Board’s packet and pointed out that the short overhang on the existing roof causes water to be directed straight to the foundation in this area. He stated he feels the proposed roof addition is all that can be done short of extensive excavating that would be extremely costly. He mentioned that the proposed work will allow the water to be captured by gutters and directed to a more desirable location. Landscaping work can then be done to further reduce the water runoff on the property. He pointed out that the roof and small deck addition also increases the functionality of the entry on this side of the structure.

Chairman Webber questioned how the deck addition will help in correcting any of the water problems. Mr. Kunath stated the deck addition is to make the access to the existing stairs safer and easier. 

There was no further testimony, so the public hearing was closed.

Mr. Maringer agreed that it appears the deck extension will make it safer to access the existing stairs. He also pointed out that the proposed work will not impact the neighboring property due to the terrain. Ms. McNary stated it is obvious there are unique problems with this property, which is what the variance procedure is intended for. Mr. Kilby agreed that the variance is needed for safety reasons and to correct ongoing water runoff problems. 

Mr. Maringer moved with regard to case number ZV-2011002 for a variance from Section 92.040 of the Zoning Regulations that the Board find (a) owing to special conditions, a literal enforcement of the provisions of the regulations will result in practical difficulty or unnecessary hardship, (b) in the granting of the variance the spirit of the Zoning Regulations shall be observed, the public safety and welfare secured, and substantial justice done, and (c) the conditions specified in §92.085(C)(1) exist.  Accordingly, he further moved the Board to grant the requested variance in accordance with and only to the extent represented in the application. Ms. McNary seconded and the motion passed unanimously.

(C)
CU-2011001, a request by the Town of Lake Lure for a Day Nursery in the  R-2 General Residential Zoning District. The property (Tax PIN 220322) is located at 166 Church Street, Lake Lure, NC 28746.

Ms. Spicer and Police Chief Eric Hester were sworn in. Chief Hester was representing the applicant due to the fact that the youth center operation is administered by the Lake Lure Police Department. There were no ex parte communications to report, none of the Board members wished to recuse themselves, and there were no challenges from the applicant. 

Ms. Spicer reported the letter from Jim Proctor included in the Board’s packet was the only response received from neighboring property owners. She also reported that the Development Review Committee had met to review the request and pointed out the notes from that meeting included in the packet. She mentioned that the request did not require a review by the Zoning and Planning Board due to the fact that there were no changes proposed to the premises or the appearance of the structure except for the addition of a handicap access ramp.

Ms. McNary referenced the letter from Jim Proctor, adjacent property owner, which states:

“Dear Sheila,

Robin and I have received your letter dated January 11. 2011 in regard to the conditional use permit application by the Town of Lake Lure. I regret to inform you that we will not be available to appear at the Board of Adjustment hearing. If possible please read the following paragraph into the record at the hearing.

Robin and I respectfully ask the Board of Adjustments to require a privacy fence along the entire mutual property line. This fence is to be installed on the church’s property and on the west side of the creek that is near our mutual property line. This new privacy fence should be at least as tall as the one along the property line at the cemetery. We would however prefer a fence that is a natural color and not white. To minimize noise that would disturb our tenants, we also request that any new playground equipment be installed on the property west of the Chimney Rock Baptist Church building near the existing playground area.

Yours very truly,

Jim Proctor” 
Ms. McNary asked Chief Hester if he had any objections to Mr. Proctor’s requests. Chief Hester pointed out that Mr. Proctor gave no indication as to the reason he was requesting a privacy fence. He pointed out that there is already a vegetative buffer in place in the area indicated. He also pointed out that Chimney Rock Baptist Church has used this property and structure as a gathering place for its youth ministry in the past. He stated he researched the issue and found no complaints in the past from the use of this property as a youth center. He mentioned that there is no money in the budget for a privacy fence. He stated the fence would cost a minimum of $2700. Ms. McNary and Chairman Webber expressed concerns over safety due to access to the creek referenced in the letter and the ponds on Mr. Proctor’s property. Chief Hester pointed out that the children have access to the river at the current youth center location and there have never been any problems. He stated the children will be playing in the large grassy area on the west side of the property away from the mutual property line. Mr. Kilby pointed out that the privacy fence would need to encompass the entire property to be effective for safety, which would be cost prohibitive. He agreed there is access to the water in the current location with no problems being experienced.
Mr. Webber stated Mr. Proctor also mentioned a concern about noise. He pointed out the application states the current youth center operates from 3:00 p.m. to 6:00 p.m. weekdays and is closed on holidays. He asked if there would be any changes to these hours. Chief Hester responded there would not be any changes to the hours of operation. He mentioned that the youth center has been in operation for 10 years in its current location and there have been no complaints to date. He pointed out that the proposed location is more secluded than the current location. There was a brief discussion on the proposed parking areas and turn around. Chief Hester mentioned Fire Chief Ron Morgan has reviewed the plans and approved the proposal. He stated he has also met with the Rutherford County Building Inspector who has given a list of interior modifications necessary. The list of work to be performed and estimate from the contractor was included in the board’s packet.
Ms. McNary agreed there was no indication in Mr. Proctor’s letter as to why a privacy fence was requested and he was not present for questioning. She acknowledged that there is a vegetative buffer already in place. Ms. Smith stated she is a proponent of the youth center operation and has personally seen two instances where it has positively impacted the lives of two children. She stated she did not see any reason why the applicant should bear the cost of a privacy fence.

There was a brief discussion about the liability insurance coverage for the youth center. Chief Hester pointed out that, since the operation is funded by the Town of Lake Lure, it is covered by the Town’s liability insurance. 

Chairman Webber voiced concerns about the increase in traffic flow on Church Street. Chief Hester mentioned that the children will get off the bus at the church parking lot, where they will be accompanied to the youth center by an employee. He agreed that traffic will be increased due to parents picking up the children; however, the road is in good condition and the child that lives at the only other residence on the street attends the youth center. Ms. Spicer pointed out that Church Street is a town maintained street, and Public Works Director Tony Hennessee has reviewed the application. 
Stan Taylor of 306 Boys Camp Road was sworn in. He stated he lived very close to the property in question. Chairman Webber stated there appears to be a wooded buffer of about 100 feet between Mr. Taylor’s property and the proposed youth center location; Mr. Taylor agreed. He stated he ran a school for 25 years and was a math and science teacher. He stated he feels the placement of a youth center in the proposed location would not be good for the neighborhood or for the youth center. He stated there would be nothing for the children to do at the new location. He felt there is not adequate supervision at the youth center. He stated other neighbors that feel the same as he does could not attend the meeting but would provide sworn affidavits if needed. He expressed frustration over the fact that he was not personally notified of the meeting. Ms. McNary questioned why neighbors were not notified. Ms. Spicer pointed out that letters were sent to adjacent property owners, the property was posted with notice of the meeting, the hearing was advertised in the local newspaper, and the agenda had been posted on the bulletin board at Town Hall, which meets or exceeds all town and state requirements.
Chairman Webber asked how Mr. Taylor felt about kids attending a youth center. Mr. Taylor responded that it is needed, but he is opposed to the location. He stated he feels youth centers are noisy, are prone to becoming a hangout location, children wander off the premises, and that there will not be enough for the children to do. Chairman Webber asked if Mr. Taylor had experienced any problems with the church’s use of the property as a youth center location. Mr. Taylor responded that he had not but felt there was plenty of adult supervision. He mentioned that he does not live in Lake Lure full time. 
Chief Hester stated he was charged with finding a new location for the youth center due to the fact that an expansion of the visitor’s center and the Chamber of Commerce would require the space currently used by the youth center. He stated the pastor of Chimney Rock Baptist Church approached him with the desire to donate the use of the house and property in question as a new location for the youth center. He mentioned he knew the church had used the house as a location for its youth program and felt the location would be ideal because it is situated at the dead end of a quiet street and is fairly secluded. He stated he would prefer to leave the youth center in its current location, but that is not an option. He pointed out that the youth center only operates three hours each day and is closed on holidays, which will minimize the impact to neighboring property owners. He stated the youth center does try to operate a summer program if the budget allows. He mentioned there is a significant wooded buffer between Mr. Taylor’s property and the proposed location. He stated the youth center has a pool table, televisions, and computers and will be turning one of the rooms of the house into an educational room. He stated the children are supervised by a staff person at all times. Chairman Webber asked if the cost of the operation to the town will be affected by the move. Chief Hester responded that the cost should remain the same. 
Chairman Webber asked if the outside lighting would be changed. Ms. Spicer pointed out that the notes on the site plan indicate there are no changes proposed to the existing lighting or landscaping. 

Mr. Taylor expressed concerns that the youth center will grow over time to be a clubhouse. Mr. Maringer pointed out that the children who attend the youth center are mainly from outlying areas, and it would be unlikely for them to come back to the location after hours and on weekends. 

There was no other testimony, so the public hearing was closed.

Ms. McNary stated Mr. Proctor’s request for a privacy fence would be reasonable if it were for safety purposes, but the request is not reasonable simply for privacy since there is already a buffer in place. 

Chairman Webber questioned Mr. Egan about the notice requirements since the notice did not mention the use of the adjacent property for parking. Mr. Egan responded he felt the notice requirements had been met. 

Ms. McNary moved with regard to application number CU-2011001 for a conditional use permit to operate a day nursery in the R-2 Residential zoning district the Board to find that the application is complete and that the proposed use, if located and developed according to the application and any conditions attached hereto, meets the following standards:  (1) it will not materially endanger the public health or safety;   (2)  it will not substantially injure the value of adjoining or abutting property;  (3) it will meet all standards and requirements specified in the regulations of the Town;  (4) it will be in harmony with the neighborhood character and in general conformity with applicable elements of the Comprehensive Plan;  and (5) satisfactory provision and arrangement has been made for those matters specified in §92.046(D) of the Zoning Regulations of the Town of Lake Lure.

Accordingly, she further moved the Board to grant the requested conditional use permit in accordance with and only to the extent represented in the application and plans and subject to the following condition:
The standard operating hours of the facility shall be between the hours of 3:00 p.m. and 6:00 p.m. on school days.  It shall be closed on holidays. 
Mr. Maringer seconded the motion. Chairman Webber moved to amend the condition that the youth center is limited to 3:00 to 6:00 p.m. for standard operation. Ms. McNary seconded and the amendment to the motion passed unanimously. The amended motion passed unanimously.
OLD BUSINESS

None

ADJOURNMENT

Mr. Maringer made a motion seconded by Ms. Smith to adjourn the meeting. All were in favor. 

The meeting was adjourned at 3:00 p.m. The next regular meeting is scheduled for Tuesday, February 22, 2011 at 1:00 p.m. 
ATTEST:






__________________________________________






Stephen M. Webber, Chairman
__________________________________________

Sheila Spicer, Recording Secretary
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